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IMPACT OF RERA 2016 AND ITS
RAMIFICATIONS – A CONSUMERCENTRIC ANALYSIS
—Raymond Keng Wan Ng*

Abstract This paper examines the strengths and weak-

nesses of the recently-introduced Real Estate (Regulation and
Development) Act, 2016 (RERA in short). In essence, the object
of this “one nationwide” Act is to bring more harmony into the
“home-buying” ecosystem. Boosting the sector’s economy and
enticing more Foreign Direct Investments into the same are also
included.
From the outset, RERA would bring more transparency into
the purchasing process. Developer-promoters will be under more
scrutiny with regards to financial management, as well as their
deliverance of the end product. That said, for any new law to be
effective and sustainable, effective policing and timely enforcement must work in tandem. The concerns here include: Would
mere compliance be good enough to eradicate on-going issues?
Under what condition would regulators step in to act on their
own cognizance? Are there minimum standard stipulated to trigger a “red flag” and act suo motu? Does the individual state
have the financial capacity to deploy the manpower to contain
compliance standards? What if developer-promoters re-strategized to circumvent the Act? Are there any contingency plan?
Apparently, information of such remains unclear.
This paper would attempt to go beyond the limits of this Act.
A global-centric perspective would be presented. And to facilitate more multi-dimensional discussions, it will be presented
in a succinct format. An out-of-the-box thinking is adopted. To
disclaim, the recommendations suggested are not exhaustive but
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only to serve as a primer to stimulate “expanded” thinking and
hence, deriving more sustainable solutions going forward.

I. INTRODUCTION

This paper intends to examine the impact of stakeholders’ behavior
with regards to India’s recently-introduced Real Estate (Regulation and
Development) Act, 2016 (RERA in short) .The object is to reengineer the
balance of interests amongst various stakeholders and particularly to address
the lopsided rules and practices which buyers of real estate had been disadvantaged.1 It is also the intention of the government to boost India’s
real estate sector, improve industry standards and entice Foreign Direct
Investments.2
From the outset, RERA would bring more transparency into the purchasing process and give clarity to buyers on purchasers’ rights and duties as
well as, how developer-promoters manage their finances by introducing safeguards to mitigate risk exposure. More accountability provisions on developer-promoters were also incorporated. These include: compulsory registration
of developer-promoters for projects with site area of more than 500 sq
metres and the number of apartment units less than eight, and registration
of real estate agents, the 70% deposit to escrow account, higher penal punishments for major delays, the requirement for 2/3 purchasers’ consent for
major addition and alteration, redefining “carpet area”, extension of defect
period and a 60-day dispute resolution mechanism – to name just a few.3 On
the whole, such provisions are prudent and will aid in setting the boundaries
of legal limits.
That said, for any new law to be effective and sustainable, effective
policing and timely enforcement must work in tandem. Time and patience
should also be granted.
Here, the author intends to play “devil’s advocate” and would like to offer
his insights by performing a critical analysis on the provisions embedded. A
global-centric perspective (beyond the RERA regime) would be shared. And
1

2
3

‘What is RERA and how will it impact the real estate industry and home buyers?’,
Housing News Desk, 2018, >..., (accessed 26 March 2018).
About RERA Act, https://rera.karnataka.gov.in, (accessed 26 March 2018).
Ibid.
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to facilitate more constructive discussions to include the masses, this article
is presented in the most succinct and comprehensible manner.
Solutions on how India could build a stronger homebuyer ecosystem are
proposed. An out-of-the-box thinking approach was applied. To disclaim,
these recommendations are not exhaustive but will only serve as a primer
to stimulate deeper thinking and thus, will create more sustainable solutions
over time.
II. RERA – A GOOD LAW?

From the outset, the RERA framework is a good starting point – from
the perspective of the author. It should serve India well if prudently implemented, policed and enforced.
Being new, every good law is still subject to time and test – and it
has to work in tandem with the dynamics of other public policies as well
as the interplay of global economics and politics - beyond India’s control.
While scrutinizing the Act per se, it was prima facie agreeable that this
Act is well-thought through on paper. That said, it could also pose innumerable challenges to stakeholders during its implementation. Further, the
author anticipates an almost-immediate inflationary impact on property
prices which could frustrate potential purchasers across India from now
on. Developers’ business will also experience some slow down during this
transition period – where buyers/investors may adopt a wait-and-see attitude
before entering the market.
III. HOW DEVELOPER-PROMOTERS WOULD REACT?

Under the new rule, a developer-promoter is required to register with
RERA if the project involved more than eight apartment units to be built
on a land plot of over 500 sq metres. This sets the baseline for developer-promoters (of all sizes) to comply within the new legal limit. The concern
here from the perspective of ‘increased costs’ is: how many developer-promoters are willing to adhere or has the financial capacity to adopt the new
standard, while still be able to make a justifiable operating margin without
sacrificing quality standards? Would they circumvent such a regulation by
building and marketing more “micro” sites projects that offer only low-rise
8 unit apartment development? If such a trend begins, then, would it negatively impact any urban development planning especially near inner cities with regard to policies on the optimization of “highest and best use” of
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land? These are material issues for policy-makers to deliberate further - as
short-time solutions provided may impact long-term efficiency. To say the
least, undoing a public policy once commenced is always costly – especially
to taxpayers.
IV. SETTING STANDARDS FOR HEIGHT
LIMITS WITHIN EACH APARTMENT

RERA did not sanction any height limits as per apartment. The author
feels that it is prudent for regulators – both at the Central and State level
- to provide clarity and agree on a national standard – granted that differences in locality and human density could permit a difference to the height
ratio. Though some may argue that height limits were already contained in
the respective State’s building codes, it is in this regard a different issue. To
the Developers, they need more certainty on such standard to come out with
more creative designs – hence aiding their sales. To homebuyers, they want
to know how internal air space could be optimized and if they are getting
the “best” perceived value for their purchase. Just to share, in high density
cities like Tokyo, Japan, Manhattan, New York, Vancouver, Canada, Hong
Kong and Singapore for instance, optimizing of airspace within the apartment’s carpet area were proven to be feasible for value consideration.
V. WOULD ENFORCEMENT STANDARDS
AMONGST DIFFERENT STATES DIFFER?

The next concern is, till date, not every state has the same land laws.
Further, not every State had notified the Act or is ready to provide the necessary legal infrastructure to implement RERA. As the State government is
given full discretion to implement RERA, would enforcement standards be
similar? If not, then, would potential purchasers be given the same level of
protection and legal recourse basing on judicial precedents of “more-established” states going forward? Clarity on these is thus solicited.
VI. ESTABLISHING A RATING AND CLASSIFICATION INDEX

Till date, there is no reliable government published statistics on the developer-promoters - with regard to past performance records, buyers-feedback
and competent third-party auditing of financials of promoters. On this, the
author proposes a performance-rating mechanism to be initiated and this
must be administered by a government agency only – as public accountability should start and end with government. Such mechanism would act as
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a catalyst to shed greater transparency for potential purchasers, regulators
and lenders – hence, reducing “failed” projects to occur. Just to share, in
the United States for instance, credit information on companies is ranked
within each major industry – by a competent independent third party. With
that, it helps provide more transparency to trade suppliers granting credit,
lenders to decide on loan limits and to customers to decide if that company
of choice is solvent or otherwise. Rating of developers could also motivate
them to stay focused and enhance innovation - thus keeping the real estate
sector productive and competitive. Oligopoly would thus be diluted over
time.
VII. WOULD A SUDDEN INCREASE IN PROPERTY PRICING
IMPACTS AFFORDABILITY AND PROMOTERS’ BUSINESS?

With the new RERA in place, the author has predicted a sudden surge
in real estate pricing. This is anticipated because higher administrative
charges, inventory, labor and costs of capital are expected to rise under
the new regime. It is also expected that such costs would likely be transferred to potential buyers. Further, developer-promoters would need to readjust their respective supply chain on materials and labor pool which may be
sourced from abroad. The financial risks exposed by promoters (especially
on mega-projects) which are usually backed by high-risk syndicated loans
will need to be renegotiation - to prevent disruptions on the deliverance
of on-going projects. At this juncture, some developers are already facing
higher unsold inventory and some buyers had also shown preferences to buy
ready-to-occupy properties – even by paying higher premiums.4
On the above concerns, those that deemed the new Act to be too tedious or costly to comply – may re-strategize or “cut corners” thus, impacting
quality standards. The outcomes may hurt the intended objectives of RERA.
It may also have an adverse impact on urban renewal and enticing foreign
capital inflows. The question here is: Are the rules in RERA sufficient to
provide a buffer to contain such scenario and still achieve intended objectives? Regulators must provide clarity.
VIII. ARE THERE PROVISIONS FOR RESOURCE SHARING?

As a country constituted under a ‘quasi federal’ model, it may be difficult
for an Act like RERA to be effectively implemented equitably - all at one
4

Ashwinder Raj Singh, ‘RERA and GST impact: buyers prefer OC – ready projects’,
MahaRERA Real Estate News/Housing News, 2017, ..., (accessed 26 March 2018).
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go. It is also anticipated that the more progressive states like Maharashtra,
Tamil Nadu, Gujarat, Kerala, Karnataka and Telangana to name a few,
would likely drive a higher volume of property purchase. In the interest of
a common economic development goal across the nation, would the gains
in revenue from these progressive states be shared equitably to aid other
“less-developed” states? If not, then, would a trend of migration from less
progressive states to the more progressive ones impacts India’s strategic concerns? Here, clarity is needed.
IX. PROVISION FOR ARMS LENGTH TRANSACTION

At the moment, there is a silence in the rules on “Arms length
Transaction” – where disclosure is needed particularly where public
office-holders and their personal relationship with developer-promoters. Such
“information gap” should be addressed. No law is good enough without this
standard of disclosure in place. Hence, mandating each developer-promoter
to make public declaration on shadow directorship/s or acting as proxies for
office holders and their relatives - is vital with regards to the doctrine on
freedom of information under the Indian Constitution and fair-trade.
X. SETTING A SHAREHOLDING LIMIT
AND PREVENTING A FRANCHISE

For certain hybrid developments which may include a commercial and
residential element, it is prudent for the regulator to set a limit on promoter’s share-ownership after a project has been completed and handed over.
The “staying” promoter-shareholder may own dominant shareholdings and
is empowered to sets bylaws and policies to his advantage. For example, a
building management rights contract may be tied in after the project handover stage – without constructive knowledge of other purchasers and hence,
its implications may be downplayed. Maintenance fees may escalate and
other financial shenanigans may surface without much justification and thus,
may frustrate purchasers after the occupancy certificates are granted.
XI. WHAT DOES “SPEEDIER” DISPUTE
RESOLUTION MEANS?

In essence, RERA did stipulates that all complaint filed must be initiated within 120 days.5 However, it did not specify if all disputes filed could
5

Ronak Mastakar, ‘RERA: Everything you must know about the Real Estate Act’, 31 July
2017, >..., (accessed 26 March 2018).
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be resolved within a reasonable time line. It could even be dragged for a
number of years if remain unresolved. On this, it is proposed that regulators
provide a schedule on codified situations with estimated time line on settlement. Legal certainty is thus solicited.
XII. SETTING HIGHER STANDARDS ON THE
QUALIFICATION OF ADJUDICATORS

At the moment, provision for dispute resolution at RERA and Appellate
Tribunal is in place. Qualifications of those involved in rendering dispute
settlements have also been stipulated generically. From the outset, the criteria for the adjudicating penal seem justified.
However, it is suggested that a higher standard should be demanded. In
essence, property development and managing construction projects involve
several phases and is a complex discipline. Hence, it is proposed that penal
members should include at least one Chartered Quantity Surveyor conferred
as Fellow Member of the UK Chartered Institute of Quantity Surveyors
with at least 8 years of professional experience or a Chartered Architecture
within the same standard - to head the proceeding. Simply appointing current or retired High Court judges without industry-specific domain expertise may lead to abuse and not result in rendering equitable justice to the
aggrieved.
XIII. WHAT ABOUT QUALIFICATION OF REAL ESTATE
AGENTS? IS MERE REGISTRATION ADEQUATE?

While RERA demands the registration of real estate agents, there is a
silence in this Act with regards to the certification of real estate agents. In
OECD countries, and even micro-cities like Singapore, real estate agents
have to undergo stringent training and public examination (which include
professional ethics, disclosure and the mechanics of real estate laws). In the
United States for example, examination is divided into a two-tier systemfor both - real estate brokers and salespersons. All involved are required to
pass the state-organized examination first before they are granted licenses to
practice and market real properties within their state. And failure to adhere
to such regulation may lead to a suspension of license – which fines will be
imposed or even imprisonment in cases where fraud is committed.
As India opens up its economy to the world, it is prudent and necessary to set global-centric standards on real estate agents and develop a
world-class enabling talent pool. Right now, even if real estate agents are
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registered, it does not verify core competence on the same to handle the
complexities of property transactions. A community of untrained agents and
salespersons is a high risk to purchasers and investors – both domestic and
internationally. Further, the motivation to earn quick sales commission and
“push” projects at all costs via selling the project off-the-plan and working
within the fastest time limits as typically demanded by developers (their
principals) is perceived as bias and against buyers’ interests. The absence in
such a component may weaken the main object of RERA and will put India
in a bad light when more mala fide events occur.
On this, the author proposes establishing a nationwide training and
assessment framework to be housed under a Central Agency and working in
association with the respective state law university - to certify all real estate
agents before any practicing certificate is granted. Current registered agents
could be given a one-year window to attempt and achieve such certification.
Grandfathering law to exempt existing agents from certification should be
prohibited.
XIV. INTRODUCING A NEW CLAUSE TO MANDATE LONGTERM DUTIES OF SUBSIDIARY PROPRIETORS IS VITAL

Making all potential purchasers understand the importance in performing community service is necessary during the pre-contract stage. Opponent
may argue that there is no place for such a clause to be housed under
RERA. The author’s counter-argument here is: anything that concerns the
strategic well-being of the purchasers as a community, and has a nexus to
the transaction must be incorporated under RERA. As subsidiary proprietors
of apartment communities, it is proposed that all should take turns to serve
as members in their respective Resident-Welfare Committee on an annual
rotational basis. In essence, there should be a law passed to gives the necessary legal effect.
Through empirical evidence and case precedents, many apartment communities across nations have been constantly facing issues to get volunteers to serve in their respective residents’ welfare committee. This had led
to mismanagement and financial abuses in some cases. Further, under the
Indian Constitution, there are doctrines on fundamental rights and duties of
citizens embedded - where Indian citizens have duties to serve the community.6 And with this letter and spirit in mind, property ownership in apart6

Vijay Jaiswal, ‘List of Fundamental Duties in Indian Constitution’, 6 September 2013,
https://www.importantindia.co, (accessed 26 March 2018).
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ment buildings and cluster housing should include a law mandating every
household to nominate a representative to serve on their respective resident
welfare committee. Such policies would help enhance constructive knowledge and increase the transparency and efficiency of estate management. It
will also help instill a sense of community bonding. More importantly, it
will help reduce malpractices of all kinds to occur – especially when a small
group of residents dominate major decision-making on capital expenditures
and long-term contracts. The author strongly advocates the incorporation of
such rules into the RERA ecosystem. In essence, RERA should go further
to offer “protection” in the collective interests of communities.
XV. REVISING THE INSOLVENCY AND BANKRUPTCY CODE

The current outstanding disputes on default from developers filed in the
Indian courts which include the Jaypee Infratech Insolvency case where
more than 25,000 homebuyers were placed in jeopardy speaks volumes that
revising the current insolvency and bankruptcy law is needed. 7
Such incidents have also impacted market confidence and would continue
to create a slowdown in the real estate sector. Solicitation of Foreign Direct
Investments (FDI) has also been hindered.
Under the current insolvency and bankruptcy code, aggrieved purchasers were placed as “unsecured creditors”. This is deemed to be unjust and
unfair. Though one could argue that there are noted risk exposures in real
estate development and buyers should be aware and accept any contingency when insolvency occurs; the author argues otherwise. Government –
both Central and State, has a fiduciary duty to ascertain buyers’ protection
especially in the purchase of an “owner-occupied” home. This should gel
with Article 21 of the Indian Constitution on right to housing.8 Mandating
a performance bond based on total project costs should be imposed on the
developer-promoters before a project can be launched. Indemnity insurance
should also be required and pledged to the regulator as trustee. Other measures include: freezing of personal and company bank accounts of promoters when RERA detects or received a report on the promoter going under.
Placing of garnishing order and initiating a Mareva injunction on defaulted
developer-promoter operating under a special purpose vehicle is also

7

8

Raghav Pandey, ‘Jaypee Infratech Insolvency case: Supreme Court is walking a tight rope
as home buyers enter the fray’, 6 September 2017, (accessed 26 March 2018).
‘Right to housing – Opinion’, The Hindu, 18 November 2016, , (accessed 26 March 2018).
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necessary. This will further strengthen consumer protection in addition to
the 70% quantum on restriction of funds to be utilized for other purposes.
XVI. ESTABLISH A GLOBALLY-RECOGNIZED
TITLE REGISTRATION SYSTEM

One may constantly argue that for historical reasons, it is difficult to
clean up the land titling system across India. Because of this, purchasers will always be exposed to the risks of encroachment onto someone’s
property. Such issues are in essence a government matter. And the duty to
ascertain “clean” titles should rest with the state, and not on any developer-promoter or the purchaser. Hence, legal certainty of landownership must
be guaranteed by the Central and State government. Litigation would thus
be reduced. On this, Indian regulators could study the feasibility to adopt
the Australian’s Torrens Land Title Registration System.9
XVII. INTRODUCING TITLE INSURANCE IN INDIA

In a succinct definition, title insurance is a form of indemnity protection
which insures against financial loss from defects in title to real property
and will kick in when unenforceability of mortgage loans occur. At present, there seems to be no takers to provide for such insurance in India. In
view of the risk exposure to developers and property purchasers , the author
strongly propose the regulator to invite interests from established multi-national insurers to study the feasibility to offer the same under a PublicPrivate Partnership (PPP) Model. This should benefit India’s economy in a
long run.
XVIII. WHY IS PROSPECTUS DIRECTIVE NECESSARY?

Recent cases of developers’ failures to deliver or had defaulted are bad
optics to the Indian’s real estate sector. Till date, many aggrieved purchasers
were still unable to received equitable compensation and existing laws have
not helped much. Delays from some developer-promoters had dragged completion time crossing ten years. In the “Jaypee” case, RERA has not provided “equitable” justice.10 Why? From the global investors’ standpoint, this
is gross failure on the part of government – both Central and State.
9

10

‘Torrens Title Explained’, REISA – Real Estate Institute of South Australia, ... (accessed 26
March 2018).
‘Jaypee infra insolvency: IRP floats Eol for resolution plans’, ET Bureau, 28 October 2017,
https://economictimes.indiati..., (accessed 26 March 2018).
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To mitigate this flaw, a prospectus directive is further proposed. RERA
should demand that all developer-promoter only distribute marketing prospectus approved by RERA. Contents should include recent quarter audited
reports, 5-year track record and other risk disclosures that must be factbased. Similar standards could be adopted from the Securities Exchange
Board of India model.
XIX. SKILL CERTIFICATION OF
CONSTRUCTION WORKFORCE

RERA is silent on the skills set of construction workers. These include
structural engineers, site supervisors, steel fabricators, clerk-of-work, bricklayers and installers, electrical and mechanical tradesmen, waterproofing
technicians, carpenters, interior designers, plumbers and others. As the ultimate product to be hand over involves many hands, mandating skill certification to ascertain safety of “homes” and good workmanship are necessary.
India could study the Australian or Singapore model where training and
certifications of builders and tradesmen are mandated. Compliance standards
are thus ascertained.11_12
XX. STANDARDS AND GEOGRAPHICAL LOCATION OF
BUILDING MATERIALS UTILIZED MUST BE SPECIFIED

Till date, there is insufficient transparency on the building material utilized. In essence, the country of origin for each major item as well as their
respective industry standard attained (such as British Standard Institution
or American Iron and Steel Institute) – must be clearing stated in the prospectus and contract schedule. There should also be a complementary mechanism from a government body to ascertain the same. The reason for such
is mainly to prevent the developer or builder to use shoddy materials during construction –which may create latent defects after the warranty period.
Promoters should also be prohibited to use disclaimers in their prospectus
and contracts to absolve themselves from any legal liability with the pretext
of unavailability of building materials. In essence, the clause in the RERA
on getting 2/3 allottees’ consent for changes and alterations may not have
included this element. It is thus deemed as “risky” on the part of purchasers.

11

12

‘Training - Builder & Trade Qualifications’, Master Builders Association of NSW, ...,
(accessed 26 March 2018).
BCA Academy, www.bcaa.edu.sg, (accessed 26 March 2018).
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XXI. TECHNOLOGY MATTERS

With a gross shortage of housing in both affordable and private housing sector – up to the tune of 20 million and growing, it is vital for India
to recruit and train enough skilled workers to satisfy such demand and
deliver on time. On this, India could look into more deregulation such as,
taking away undue processes as well as employing e-governance models
and other state-of-the-art construction technology to speed up construction. India could also borrow some ideas on fast building techniques from
their Chinese counterpart – where a 20-storey building could be completed
within a week. That said all safety measures must be factored in when
applying within the Indian’s context.
XXII. E-MARKETING COULD SAVE
PURCHASERS’ DOLLARS

In essence, “brick and mortar” model cause money. Hence, it is suggested
that RERA introduce new provision/s for real estate transactions to be conducted by all parties through cyberspace. This is not a new phenomenon in
more developed economies. Developer-promoters could either sell direct to
purchasers or provide real estate agents with some flexibility to negotiate
with purchasers on final purchase price. Either case, purchasers will benefit.
That said rules must be clarified.
XXIII. LIBERALIZING THE REAL ESTATE
SECTOR TO FOREIGN BUYERS

Till date, the real estate sector is still a “closed-door” sector from the
perspective of foreign buyers. Such policies may be deemed necessary in the
past but may disadvantage India in the future.
In essence, with respect to the doctrine of reciprocity and other WTO
principles, purchasing of Indian real estate should be opened to other member-nations which have allowed Indian nationals to purchase real estates in
their respective country. Though there may be good reasons to be conservative to allow access of foreign buyers at this stage, it is highly suggested
that India should study the feasibility on allocating 10 to 20% of their private housing space to all “friendly” nations. The almost-immediate benefits
from such policies would include: new capital investments, foreign technology transfers and new job opportunities for the young. It should also help
reduce geopolitical risks over time and keep the country safe. And to initiate
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such a policy, there should be amendments made in the existing Reserve
Bank of India Act, the Foreign Exchange Management Act, existing immigration laws and the RERA. New Tourism directives would also help to
open up more “doors” to entice foreign buyers.
XXIV. CONCLUSION

To sum, the author agrees that RERA is a good first step to instill discipline into the real estate sector. That said, the Act is still deemed as a
“lagging” mechanism and how a derivative action could be initiated and
financed by aggrieved homebuyers as a class still remains unclear. On this,
homebuyers must be educated on how to organize “no-frills” class-action
suit.
To be fair, property developers would need to be given time to reorganize
their finances and operations. Inventory and manpower costs are expected to
be increased substantially and such added costs would be likely transferred
to potential buyers – hence impacting affordability. Supply chain management system of developers would also be impacted and reengineering the
processes and locating alternative sources of supply are needed. For this,
purchasers would need to find some balance between paying a premium versus receiving more “perceived” legal certainties. Further, it is still unknown
as to whether existing resources deployed by regulators to work a “speedier”
dispute resolution system could actually cope with the volume of complaints
to be lodged. To deploy the “right” candidate pool as the author had defined
above – would remain a challenge at this nascent stage. It is highly suggested that a Whistleblower law to empower homeowners via a coop mechanism be ratified by Parliament to strengthen existing protection. In essence,
homebuyers need more “teeth” to affect their rights of self-determination. A
stronger homeownership ecosystem will soon prevail. Do think beyond the
boundaries of RERA.

